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Food security, food rights and food sovereignty:

Brief Overview

In the discourse in academic, public policies and activist circle around hunger, under-
nutrition and public policy, three distinct but inter-related terms — food security, food
rights and food sovereignty — tend to be used often inter-changeably and sometimes
loosely. We will here dwell briefly on these three concepts and some theoretical
debates around them.

Food Security

The most widely used term is “food security’, but its definition has both evolved over
the years, and varied at any point of time; a decade ago, some 200 different definitions
of the term were identified in the literature®. Tracking the path of changes in the
official definition of food security in international forums like the UN and FAO is
instructive, because it reflects evolution over the decades of consensual official
perceptions internationally about the causes of global hunger, and the nature of state
responsibility.

The notion of food security first arose is international forums in the mid 1970s; in the
background of devastating famine and widespread hunger is many countries. In the
world food summit of 1974, the focus was on the supply side of food production and
food shortages, both its quality and stability. Accordingly, in this summit, food
security was defined as the ‘availability at all times of adequate world food supplies
of basic foodstuffs to sustain a steady expansion of food consumption and to offset
fluctuations in production and prices’?.

In the decade that followed, the persistence of famines and hunger despite dramatic
expansions of agricultural production globally through green revolution technologies,
led to a gradual sensitisation to demand side barriers to food security, and the
awareness that hunger would not end only through the technical expansion of food
production but by ensuring actual assured access of vulnerable groups to this food.
The 1983, FAO definition of food security laid stress on ‘ensuring that all people at
all times have both physical and economic access to the basic food that they need’. In
other words, people would be free of hunger if food was available locally and they
had the means to purchase it. The shift of focus to access reflects also the influence of
Amartya Sen, and his analyisis of famine and approach to entitlements. This paves the
way to the concept of food rights, to which we will look at in next section.

In 1986, the World Bank’s report ‘Poverty and Hunger’ made a further important
distinction between two types of household food insecurity- chronic and transitory.
Chronic food security is a persistently inadequate diet caused by the continual
inability of households to acquire needed food, either through market purchases or
through production, primarily due to poverty. Transitory food security, on the other
hand, is a temporary decline in a household’s access to needed food, due to seasonal
factors such as instability in food prices, production, or incomes. Reflecting these new
nuance of official understanding of food problems and broader understanding of the

! See FAO website
2 ibid



food needs, the definition became the *access of all people at all times to enough food
for an active, healthy life’.

Over the decade of the 1990s, yet more nuanced considerations entered public policy,
of food safety, nutritional balance and respective people’s cultural preferences for
certain type of food. Apart from physical and economic access, debates over ‘social’
access acknowledged that people may be barred from access to food ever if it is
locally available and they have the economic means due to social barriers including
gender, caste, race, disability or stigmatised ailments. While discussing access, the
spotlight also shifted to household, each individual and barriers of access resulting
from intra-family inequities such as of gender. Concerns from some quarters were
evident over intra-family inequities over age or disability and neglected individuals
who are deprived of families (for instance, street children, homeless women, and old
people or people with stigmatised ailments like mental illness, leprosy or HIV AIDS,
who many have been cast away by their families).

Further, food adequacy was looked at as nutritional adequacy. Apart from availability
and access, utilisation/ absorption (the biological capacity to absorb and utilise
nutrients in the food that they eat) became an important factor explaining

malnutrition. For instance, a major cause of malnutrition in children in India has been
identified to be repeated infections, often caused by unsanitary environment, which in
turn makes them more vulnerable to further infections, in a debilitating and potentially
fatal downward spiral. Food security was seen as a necessary but not sufficient
condition for a healthy life, which requires also prevention of disease, sanitation,
health-care and a range of factors associated with mental and emotional well leaving.

Most these concerns as reflected in the most evolved international official definition
so far at the time of writing that we could locate in the literature of food security
appears in the State of Food Insecurity 2001.:

‘Food security [is] a situation that exists when all people, at all times, have physical,
social and economic access to sufficient, safe and nutritious food that meets their
dietary needs and food preferences for an active and healthy life’. (emphasis added).

Food Sovereignty

With the influence of rights based approach to food security the concept of food
security was carried much further through the concept of food sovereignty, an idea
that has gained increasing currency since the mid 1990s, influenced in part by green
politics. The concept sees ‘access to productive resources’ as necessary condition for
‘assess to food” and ‘access to productive resources’ becomes a focal point of
discussion and debate.

The most widely used definition of food Sovereignty is the one developed by ‘The
People’s Food Sovereignty Network (2002)’:

Food Sovereignty is the right of peoples to define their own food and
agriculture; to protect and regulate domestic agricultural production and
trade in order to achieve sustainable development objectives; to determine the
extent to which they want to be self reliant; to restrict the dumping of products



in their markets; and to provide local fisheries- based communities the
priority in managing the use of and the rights to aquatic resources. Food
Sovereignty does not negate trade, but rather it promotes the formulation of
trade policies and practices that serve the rights of peoples to food and to
safe, healthy and ecologically sustainable production.®

The concept of food sovereignty seeks to challenge the recent mainstream
development paradigm built on liberalised international agricultural trade, trade-based
food security, and industrial agriculture and food production by well-resourced
producers. It seeks to promote rural development and food and agricultural policies
that respect and support the interests and needs of smallholder farmers, pastoralists
and fisherfolk and the environment.

Its premise is that people facing hunger and malnutrition are, to a large extent,
precisely these groups of smallholders, landless workers, pastoralists or fisherfolk,
often situated in marginal and vulnerable ecological environments, who cannot
compete with increasingly subsidized industrialized agriculture. For many of them
market liberalization has resulted in damaging and often unfair competition with
farmers or commercial entities that have ‘acquired’ comparative advantages through
decades of direct and indirect subsidies. The situation often results in smallholders
being forced off their land and moving to even more marginal areas or migrating to
the shantytowns around cities. It is still developing the full blue print of its alternative
paradigm, but most discussion on food sovereignty includes the following features:

1. priority of local agricultural production to feed people locally;

2. access of smallholder farmers, pastoralists, fisherfolk and landless people to

land, water, seeds and livestock breeds and credit. Hence the need for land

reform; for the fight against GMOs and patents on seeds, livestock breeds and

genes; for free access to seeds and livestock breeds by smallholder farmers

and pastoralists and for safeguarding water as a public good to be distributed

equitably and sustainibly used; and for secure access to fishing grounds by

artisan fisherfolk;

the right to food;

the right of smallholder farmers to produce food and a recognition of Farmers

Rights;

5. the right of consumers to decide what they consume, and how and by whom it
is produced,;

6. the right of countries to protect themselves from under-priced agricultural and
food imports;

7. the need for agricultural prices to be linked to production costs and to stop all

forms of dumping. Countries or unions of states are entitled to impose taxes on

excessively cheap imports, if they commit themselves to using sustainable

production methods and if they control production in their internal markets to

avoid structural surpluses (supply management);

the populations’ participation in agricultural policy decision-making;

the recognition of the rights of women farmers who play a major role in

agricultural production in general and in food production in particular;

B w
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* Windfuhr, Michael and Jennie Jonsén, (2005): Towards democracy in localized food systems, FIAN-
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agroecology as a way not only to produce food but also to achieve sustainable
livelihoods, living landscapes and environmental integrity.

Right to food

Despite (a) better and progressively more insightful understanding of food security
problems and their nuances reflected in evolving definitions of food security; (b)
alternative concepts like food sovereignty; (c) greater consensus about the central role
of the state as the most important duty-bearer in ensuring food security of all its
citizens at all times; still hunger and malnutrition is not effectively countered in the
world. The major limitation has been the absence of the binding legal obligation of the
state to eradicate hunger.

Public policy documents and statements in many countries were fast enough in
adopting internationally accepted definition and approaches and thereby seeming to
respond to the rights and needs of food insecure people. However the battle against
hunger involves more than adopting new definitions and strategies.

For instance, the Tenth Five-Year Plan in India adopts a paradigm shift from the
objective of ‘household food security and freedom from hunger’ to “nutrition security
for the family and individuals’ and in conformity also shifts to *screening of all
persons from vulnerable groups for identification of those with various grades of
under-nutrition and targeting the schemes’. However the only practical outcome of
the new approach was the targeting of the schemes where the real vulnerable people
were mostly left out. The planned focus on ‘individuals’ never resulted in any
entitlements for ‘individuals” with real vulnerability such as aged people, single
women, migrant labours, urban poor including homeless and street children, who as
before are left-out completely.

Similarly the stated focus on ‘families and individuals’ and “nutrition security’ in the
10" plan rather than on “food security” gives a false impression that (a) hunger; and
(b) food shortages are no longer significant policy issues. This is despite frequently
reported hunger and malnutrition deaths in media and the manifest lack of basic
mechanisms to assess and verify hunger deaths and to hold government accountable,
which is never acknowledged as an issue by the government. Further, reliance on the
strategy of identification of individuals through surveillance and their ‘management’
through institutional mechanisms or targeted programmes is also seen as an attempt to
transform the issue of food security to a clinical problem, ignoring the structural
reasons. Moreover this strategy is worryingly accompanied by failing infrastructure of
the public distribution system, health and welfare services and planned dismantling of
FCI. Adding to the these problems, the larger objective of ensuring availability of
adequate food grains which remained a priority for many decades, is being relaxed
due to the understanding that cereal need of Indian population is relatively declining,
apparently due to higher income due to growth. This is despite the debate powerfully
challenging this understanding which forms basis for a larger parallel debate over
poverty ratio in India®.

* Qadeer, Imrana and Anju P Priyadarshi(2005): ‘Nutrition Policy: Shifts and Logical
Fallacies” Economic and Political Weekly, January 29, 2005, pp- 358-364.



The advantage of the ‘right to food” perspective is to pull out the battle against hunger
away from mere token changes in terminologies and official definitions, and to bring
to it instead an element of urgency and demands for radical changes in public policy
for securing individual’s right to be free from hunger.

To begin with, ‘right to food’ starts with an understanding that the

a) Starting point and focus of right to food is the individual and the next higher
unit is the *household’

b) Individuals are seen themselves as capable of providing for their own food
needs, given that they have an enabling environment to exercise their agency
with freedom.

c) To enable these, the state has to ‘respect, protect and fulfil’ the right to food
entitlements of individuals. It should enable individuals and households to
exercise their right to food, usually by protecting in conjunction their other
socio-economic rights, such as the rights to work, education and health, and
their control and access to natural resources.

In practice, however, far from “fulfilling’ the right to food of individuals and
households, the state often actively militates against their access to these rights, such
as when it orders state induced and promoted displacement, thereby depriving people
from what they had from ages — secure livelihood and food. Then every time it fails to
check ‘land alienation’ and livelihood failures due to liberalised domestic and
international trade, fails to implement land reforms, or by promoting mechanisation of
agriculture and labour displacing technologies, by illegalising and criminalising
migration to cities and self help efforts of migrants to secure their own shelters and
livelihoods, and in a myriad other ways, it fails in its duty to protect ‘right to food” of
the individual.

Therefore the rights approach clearly sees the food schemes and what have been aptly
described by Imrana Qadeer (2005) as “clinically managed’ targeted programmes as a
last resort to hunger and malnutrition. Food schemes cannot be sanctified as a cure for
the problems of food and livelihood insecurities and deprivations arising from the
state’s own policies. Ideally, the debate over food security should not be used to
obscure these core issues. In other words, the ‘right to food” should not reduce people
to passive recipients of state benevolence, but instead transform them to active agents
who pursue and enjoy legal human rights in a dignified way under the just and
equitable environment which the state is bound to create. In other words, it not only
focuses on ‘whether people receive food or not’ but also on *how people access this
food in a dignified way’.

A rights-based approach attempts to achieve this by enabling people to hold their
governments accountable for their right to food and work. Despite some obligation
towards accountability often it may be difficult for individuals or groups to hold the
government accountable for violation of their right to food. This is more because the
causality may not always be obvious or it will be complex. The factors affected right
to food may be a new economic policy; denial of land, forest and water rights;
corruption by panchayat; caste and gender; decline in overall production; inflation or
displacement. Again there are different levels of government, from the national to the
regional and local levels which play different but interlinked roles in ensuring food
security.



While acknowledging that ensuring the right to food entails citizens holding the state
accountable for these larger failures that cause food and work denials, the importance
of the state to also provide affordable and appropriate food to all those who are
vulnerable should not be underrated. If children are malnourished or old people die of
hunger, the state must intercede to prevent this, and it must be held strongly
accountable for this. The only point that is being made is that this direct accountability
for securing food to all, entails also a wider accountability of the state to ensure that
its economic and social policies do not produce or reproduce conditions that will
aggravate further food and work insecurities and denials, but instead actively promote
these rights.

Right to Food: internationally

The right to food as a fundamental human right has a strong foundation in
international level and covenants, as well as the constitution and laws of several
countries including India. In this section, we will touch briefly on international and
national charters and laws relevant to the right to food, whereas the context of India
will be elaborated in the next section.

The contemporary international regime of human rights was established by the
problem of the Universal Declaration of Human Rights by the UN General Assembly,
1948 which states that the ‘recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world’ (UDHR, 1948)°

The same declaration recognises national governments to be the principal duty-
bearers for the enforcement of these rights. It states that ‘if persons have human rights
they are entitled to a fundamental claim that others must do, or refrain from doing,
something, since States speaking for States are primarily responsible for order and
social justice in their jurisdictions, States are the primary targets of these personal and
fundamental claims...”.

This right was further reaffirmed and developed in numerous meetings and
declarations of the international community, including the International Convention
on Economic, Social and Cultural Rights — where art. 11.2 recognizes ‘the
fundamental right of each individual to be free from hunger and malnutrition’, while
art.11.1 likewise recognizes ‘the right to an adequate level of life ...regarding food,
clothing and lodging...” — and the Declaration on the Rights of the Child (art.24 and
art. 27) recognize the right of every child to a standard of living adequate for the
child's physical, mental, spiritual, moral and social development. Article 27 (3) of the
Convention states that, ‘States Parties, in accordance with national conditions and
within their means, shall take appropriate measures to assist parents and others
responsible for the child to implement this right and shall in case of need provide
material assistance and support programmes, particularly with regard to nutrition,
clothing and housing’.

® UDHR (1948), ‘Universal Declaration of Human Rights’, http:/www.unhchr.ch/udhr/index.htm




By ratifying these legal instruments, States recognize the obligation to respect, protect
and fulfil (meaning to facilitate and - as a matter of last recourse — provide for) the
progressive realisation of the rights contained therein, including the right to adequate
food. The right to adequate food is realised ‘when every man, woman and child, alone
or in community with others, have physical and economic access at all times to
adequate food or means for its procurement’, as defined in General Comment 12, an
authoritative legal interpretation of this right®.

Both at international and national level, the most vexed issue has remained that of the
justiciability of socio-economics human rights like the right to food. The issue is
whether unlike civil and political rights, sometimes called “hard rights’ because they
are spelled out in the law or there are in place strong and effective mechanisms to
assure their realisation, the right to food often remain a *soft right’ in the laws that are
not spelled out in the law or there is no cast-iron mechanisms to assure that they are
secured.

However, international institutions and law have not risen to the challenges of making
socio- economic rights like rights to food justifiable, so they frequently remain simply
expressions of pious intent.

Several national Governments have performed much better, bravely writing the
fundamental rights to food into their national constitutions, and in a few cases further
operating these in their laws. It should be noted that yet the rights to food is
recognized by national constitutions even in the US, UK, several European and
surprisingly even in communist nations.

The most notable example is of South Africa, where the right to food is enshrined in
the Constitution and the statutory South African Human Rights Commission
(SARHC) is mandated to monitor the implementation of this right. The ruling of the
Constitutional Court in the case Government of the Republic of South Africa v. Irene
Grootboom and others, has endorsed the principle — and established the important
precedent — of the monitoring, on the basis of a criterion of reasonableness, of the
gradual and progressive implementation (as established by the Constitution) of the
right to food by the government. Likewise, in Switzerland in 1996, the Federal Court
recognized the right to the minimum conditions of subsistence — food, clothing,
lodging — of all individuals, even of those who are in irregular situations, without
citizenship or visitors’permits. The right to be guaranteed by the State the minimum
conditions of subsistence ‘to avoid begging’ was successively reaffirmed in 1998 by
the same Court and it became, to all effects, an unwritten constitutional principle, to
the point of being inserted in the new Swiss Constitution of 1999".

‘Rights to food’ in Indian constitution and law

6 General Comment 12 was issued by the UN Committee on Economic, Social and Cultural Rights, the treaty body of
the International Covenant on Economic, Social and Cultural Rights (ICESCR), in response to a recommendation by the
1966 World Food Summit to clarify the content of the right to food and ways of its implementation. It defines in detail
the normative content of the right to adequate food, deals with State Party obligations and lays down the general criteria
for implementing this right.

"FAO (1998); “The Right to Food in Theory and Practice”, FAO, Rome, 1998. Available at
http://www.fao.org/Legal/rtf/bkl.htm
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The most explicit reference to the rights to food can be found in Article 47 of the
Indian constitution:-

Article 47 (Duty of the State to raise the level of nutrition and the standard of living
and to improve public health) directs that “The State shall regard the raising of the
level of nutrition and the standard of living of its people and the improvement of
public health as among its primary duties and, in particular, the State shall endeavour
to bring about prohibition of the consumption except for medicinal purpose of
intoxicating drinks and of drugs which are injurious to health.’

The limitation has been that unlike the Fundamental Rights, which are unambiguously
justiciable, the Directive Principle of state policy (of which Article 47 is a part) have
moral rather than legal binding.

However Article 21 included in the chapter on fundamental Rights Article 21 of the
constitution, entitled ‘Protection of life and personal liberty’, says, ‘No person shall be
deprived of his life or personal liberty except according to procedure established by
law’.

Over the years, a series of judicial intervention and interpretation have expanded the
frontiers of this rights to include several other socio- economic rights, including the
right to food , right to housing and right to work . The interpretation is that the right to
life implies life with dignity, and the complementary rights that are mandatory for the
realisation of this right are also by implication fundamental rights. Since life is
biologically impossible without regular nutrition, the right to food has been
recognized by implication as a fundamental right.

However, in practice, a great deal of ambiguity surrounds the actual justifiability of
this right, which depends ultimately on the discretion and interpretation of individual
judges. In the event of progressive and responsive judges, judicial intervention has
strengthened the realization of this right.

The two most significant cases in this regard are Writ Petition (civil) No. 42/97 filed
before the Supreme Court on 1996 by Indian Council of Legal Aid and Advice and
others and Writ Petition (Civil) No. 196 filed before the Supreme Court on 2001, by
the People’s Union for Civil Liberty, Rajasthan.

In the former case, reports of starvation deaths in KBK® districts of Orissa were
brought to the notice of the Supreme Court of India. Admitting the petitions, the
Supreme Court directed the statutory National Human Rights Commission to monitor
the situation of chronic hunger prevailing in the region. Its salutary contribution
through its hearings and painstaking field visits over several years has been to
acknowledge that destitution and chronic distress, rather than mortality alone, are
proof of starvation; and that starvation constitutes a gross denial and violation of the
fundamental right to be free from hunger.

Even more significantly in the latter PUCL case, the Supreme Court through a serious
of interim order, has held both the union and state government accountable for

® Kalahandi, Balangir and Koraput, now subdivided into several small districts
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securing food especially for vulnerable population. On July 23, 2001, the Court
observed:

In our opinion, what is of utmost importance is to see that food is provided to
the aged, infirm, disabled, destitute women, destitute men who are in danger
of starvation, pregnant and lactating women and destitute children, especially
in cases where they or members of their family do not have sufficient funds to
provide food for them. In case of famine, there may be shortage of food, but
here the situation is that amongst plenty there is scarcity. Plenty of food is
available, but distribution of the same amongst the very poor and the destitute
is scarce and non-existent leading to mal-nourishment, starvation and other
related problems.

The Supreme Court also established its own independent monitoring mechanisms to
track both hunger and government’s performance across the country, through the
device of appointing its independent Commissioners. In more than four years of
hearing, the Supreme Court has passed a number of significant orders to advance the
right to food of specific populations, especially by creating universal entitlement to all
children in government and government aided primary schools to state funded hot
cooked nutritious mid- day meals, and supplementary nutrition for all children belong
the age of 6 throughout the country.

The effectiveness of civil and judicial intervention in securing the people’s ‘right to
food’ can be assessed from the range of the interim orders of the court so far.

12



Chapter 2
Role of Commissioners and Advisors in the Supreme Court Case
on Right to Food®

Introduction

In India, large-scale famines are now part of history. However, the battle against
hunger has not been won. One in every two children in India remains malnourished,
and two in three women are anaemic. Many families in both villages and towns
continue to struggle with hunger, which is for them a way of life.

These families are essentially from the unorganised sector, such as landless workers
and artisans, socially oppressed groups like dalits and adivasis, single woman headed
households, persons with disabilities and old people without care-givers, migrant
workers and urban street children. In many homes, and on the streets, people continue
to sleep hungry, and within most families, women are the last to eat, and if food is
scarce, they are likely to eat the least.

Such a situation is intolerable, because children and women even in countries poorer
than India have significantly better health and nutrition than in India. India has masses
of food grains, more than it can store, and even exports subsidized food, which is
mostly fed to cattle overseas, while millions of its own citizens remain chronically
hungry. The problem is therefore no longer of absolute food shortage, but of
distribution and poor governance.

We are today confronted with an unconscionable situation of rampant hunger and
recurring droughts, on the one hand, and governments that fail to prevent hunger
although they have the means to do, on the other. Therefore, in the year 2001, a group
of activists under the banner of the People’s Union for Civil Liberties, filed a case in
the Supreme Court™®, demanding that the right to food should be recognized as a legal
right of every person in the country, whether woman or man, girl or boy. The basic
argument is that the right to food is an implication of the fundamental “right to life”
enshrined in Article 21 of the Indian Constitution.

Since the hearings of this case have proceeded in recent years, the Supreme Court of
India has passed a series of significant, and at times even historic interim orders, that
have touched the lives of millions of indigent Indians living with desperate poverty
and hunger. The most significant orders up to the time of writing are very briefly
summarized in chapter 2.

Role of Commissioners and Advisors

In its deliberations, apart from the pleadings of the petitioner and replies and reports
of the Union of India and several state governments, the justices of the Supreme Court
have relied significantly on a series of Reports submitted by the Commissioners
appointed by the Supreme Court to assist it in its deliberations. The Commissioners to
the Supreme Court in turn have drawn data and learnings from the reports from
various advisors it has appointed in various states.

% the case PUCL vs. Uol and others, Civil Writ Petition 196 of 2001 in the Supreme Court of India
% ibid.
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In their reports, the Commissioners have (a) attempted firstly to monitor the
implementation of various interim orders passed by the Supreme Court in the course
of the hearings in the case PUCL vs. Uol and others, Civil Writ Petition 196 of 2001
(b) They have further reviewed and analysed the performance of Central and State
Governments in implementing various schemes and programmes related to the food
security of the people of India, particularly vulnerable people. (c)They have
investigated and reported on complaints and reports of local failures in food
programmes, including of starvation deaths. (d) And finally, they have, from time to
time, made recommendations to both governments and the Supreme Court of India for
possible steps that they may consider to defend and promote the food security of the
people of India, particularly vulnerable people.

In an interim order dated 8 May 2002, the Supreme Court appointed ‘Commissioners’
for the purpose of monitoring the implementation of the Court’s orders. The
Commissioners are empowered to enquire about any violations of these orders and to
demand redressal, with the full authority of the Supreme Court. They are also
expected to report to the Court from time to time, and may seek interventions
Government of India beyond existing orders if required.

In turn, the role of the Commissioners’ Advisors stems from the following order of
the court:

*“...The Commissioners shall be at liberty to take the assistance of individuals and
reliable organizations in the State and Union Territories. All officials are directed to
fully cooperate with such persons/organizations, to bring about effective monitoring
and implementation of the order of this Court.”

Qualifications of Advisors

The selection of the Advisors is at the discretion of the Commissioners. They have
usually consulted with local right to food activists and others, to seek out interested
people of credibility, independence and aptitude, who are willing to volunteer for this
work. (The work of the Commissioners and Advisors is entirely voluntary, but
requires a minimum of a week’s engagement every month). The Advisor should have
deep interest and knowledge of issues of food security, including livelihoods of poor
people and social security, research, analysis and reporting skills, and the capacity for
field visits to rural and slum areas, as well as to interact with people living with food
insecurity on the one hand and senior government officials on the other.

Duties of Advisors

The Advisors “‘extend the reach’ of the Commissioners and serve as a bridge between
the Commissioners, the state governments, and various citizens’ groups in their
respective states. The main roles of the Advisors include sending regular updates and
periodic reports to the Commissioners; conveying to them any appeal for intervention
that may be made in the state; working towards a more effective monitoring and
redressal system; conducting enquiries in response to complaints; organizing research;
liaising with the State Governments on issues of monitoring and redressal.

14



The Advisors can work at three different levels; one is to liaise with the
Commissioners at the Central level. Second, is working with the administration of the
states and thirdly is working with organizations, societies or individuals who may
come to them with complaints or whom they may wish to work with at the grassroots
level. An illustrative guideline on what sort of role they may be able to play in the
course of their duties at the various levels could be as follows:

a) In relation to the level of the Commissioners of the Supreme Court

Analyse the status of implementation of Courts orders (based on state level
official data as well as field level reports).

Analyse status of implementation of schemes according to guidelines and
instructions issued by the Centre (based on state/ district level official data as
well as field level reports)

Send reports of spot checks made by the advisor to villages/ blocks/ districts
Send copies of all correspondence with the state administration

Send action taken reports on those submitted by grassroots organizations

b) At the level of the state administration

Policy advocacy for changes that need to be brought about to ensure that
schemes work well in the state.

To identify state specific issues that hamper proper implementation of
schemes.

Take up micro complaints received from grassroots organizations and those
brought to the notice of the Advisors by other means.

Ensure adequate redressal for complaints intimated to the state machinery on
earlier occasions.

Ensure adequate follow up on issues raised by the Commissioners

Seek information relevant to the state.

Ensure adequate relief at times of emergencies (natural calamities, starvation
deaths etc.)

Undertake joint enquiries/ social audits with representatives from the state
administration.

c) At the field level

Identify reputable organizations working at the grassroots who can
continuously feed the advisors with ground level realities about the
functioning of the schemes. The aim is to build a reputable network of partners
in the state to assist the advisor.

Organise workshops/regular meetings of the network to brief them and to plan
a course of action and capacity building of these partners.

Ensure dissemination of information about schemes and orders passed by the
Court.

Collection of field level reports from organizations mentioned above. These
reports could be based on micro complaints or could be status reports in
general

Take adequate action on complaints received.

Facilitate two way correspondence (including feedback on action taken) with
organisations that have supplied the information.
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e Receive and address reports of complaints already locally registered but which
have not been addressed.

e Disseminate formats for receiving complaints.

e Participate in public hearings/ social audits.

Levels and modes of analysis of food schemes by Advisors

Since the most important duty of the Commissioners and Advisors is to monitor and
analyse the performance of various governments in implementing the full range of
food and social security schemes in the country, it is important for those who assist
and advise them to understand the various modes and levels at which this analysis and
monitoring can be most effectively undertaken. This is primarily what this manual
seeks to undertake. It is in fact a summary of methods of analysis and monitoring of
these schemes undertaken by the Commissioners and their supporters in their various
reports. It is hoped that it will be useful not just to Advisors, but also to members of
the campaign and indeed any informed citizen who is concerned about state
performance and accountability for preventing hunger and malnutrition.

A. Ensuring compliance with orders of Supreme Court:

The most important and direct duty of the Commissioners and Advisors is to
ensure that the various orders of the Supreme Court are being implemented in
letter and spirit by the central and state governments. This would involve firstly
the issue of supporting directives and budgetary allocations by the concerned
government departments. It may also involve issues of detailing, elaboration and
interpretation. For instance, the Supreme Court directed universal coverage of all
eligible infants, preschool children, expectant and nursing mothers and teenaged
girls with supplementary feeding by ICDS. It became necessary to clarify that
universal coverage meant not just that every block would be covered by an ICDS
project, nor even that every village has a centre, but that every settlement is
covered. It required details of whether a survey was undertaken of settlements,
and what is the time frame for universal coverage. Further, the direction that first
priority would be given to dalit hamlets requires monitoring that these directives
are issued and compliance ensured by state governments (incidentally, until the
time of writing, almost no State Government has ensured compliance with this
order).

B. Analysis and triangulation of state and district level data of food and monetary
allocations and utilisations:

C. A great deal of the actual performance and coverage of the Central and State
Governments in food schemes can be assessed simply by a careful analysis and
triangulation of state and district level data of food and monetary allocations and
utilisations. For instance, school enrolment and retention figures can give an
estimate of the number of children to be covered by mid-day meals. This, together
with entitlements per day per child of food grains and conversion costs can yield
the allocations required for genuine full potential coverage. Contrast this with
actual allocations, and one gets the percentage of children left uncovered even at
the stage of allocations. Moving on to utilisation figures, one can assess the
percentage of children uncovered, even if it assumed that the scheme entails no
leakages or waste in implementation. Each section of this manual devoted to
specific schemes will give detailed illustrations of this analysis.
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D. Study and analysis of field situations of implementation: The actual situation
of the implementation of the food schemes can be assessed only through sample
observation of the ground realities, but once again it is useful if this is rigorous,
well documented, and not just anecdotal, vague or sweeping in its observations.
This micro-level information can come from a wide variety of sources. The
Advisor herself can make field visits, and inspect ration shops, ICDS centres and
primary schools, interview BPL and Antyodaya or NOAPS beneficiaries, and so
on. NGOs and movement groups may report situations after similar checks. There
may be people’s audits of these schemes, benefiting from right to information
legislation, as has been demonstrated effectively in Delhi by Parivartan. There
may be investigations by the Advisor or others authorised by her into micro-
complaints. The source of the information is not important, as long as the data is
authentic and relevant. Such cases impact a smaller number of people, often only a
few individuals or a single village etc. Such cases could be ends in themselves,
involving relief for a single family/village, or could be ‘demonstrative’ cases,
where the case sets important precedents or helps establish a norm. Also, micro
cases (in the geographical sense) might still impact or involve a large number of
people in terms of absolute quantity, such as the West Bengal Tea Garden
Workers issue. These mobilize and affect large populations and yet are
concentrated in a specific space-time context.

E. Identifying and documenting best practices:

The Advisor is not required only to find fault. It is equally useful and important to
identify and document identified ‘best practices’. For instance, for many years
destitute old people without caregivers are permitted to eat mid day meals with
school children. It would be useful to document the administrative arrangements,
budgetary implications and impacts of the scheme on the survival and nutrition of
the destitute aged. Likewise, experiments of ICDS and MDM meals prepared
through SHGs of women can be studied in depth. These can be recommended to
other states for emulation.

F. Identifying policy gaps and proposing policy reforms:

Finally, Commissioners and Advisors should identify gaps and failures in food
and social security schemes, especially those that impact on the nutrition, health
and survival of very vulnerable social groups. This would include issues like
starvation and chronic hunger, gender inequities, and socially excluded groups
like women headed households, persons with disabilities, street children and urban
homeless groups.
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Chapter 3

Important Rulings of the Supreme Court

In the various hearings of the Supreme Court, in the case of PUCL v. Union of India
(case number CWP 196/2001 in the Supreme Court of India), the highest court of the
land has passed a number of important orders to advance the right to food. This
chapter attempts a broad overview in non-technical language of some of the most
important orders of the Supreme Court, at the time of writing, for each of the major
schemes related to food security.

Integrated Child Development Services

i. The ICDS is to provide access to basic health services including
immunisation, health education, pre-school education, and supplementary
nutrition services to ALL children up to the age of 6 years, adolescent
girls, pregnant women and nursing mothers.

ii. AWCs are to provide supplementary nutrition to children, adolescent girls,
pregnant women and nursing mothers for 300 days in a year.

iii. Not only every village, but every settlement in rural areas and urban slums
must be covered with anganwadi centres.

iv. Efforts must be made to ensure that all SC/ST habitations in the country
have AWCs as early as possible. Similar efforts shall also be made to
cover slums.

V. The BPL status of a family is not a criterion for accessing the ICDS.

Vi. Local women’s SHGs and Mahila Mandals will be encouraged to supply

cooked supplementary food distributed in anganwadi centres. They can
make purchases, prepare the food locally, and supervise the distribution of
the food.

vii.  All State/UT Governments shall utilise the entire State and Central
allocation under ICDS/PMGY and under no circumstances, shall the same
be diverted and preferably also not returned to the Centre. If returned, a
detailed explanation for non-utilisation is to be filed in the Supreme Court.

viii.  All State Governments/Union Territories are to put on their website full
data for the ICDS schemes including where AWCS are operational, the
number of beneficiaries category-wise, the funds allocated and used and
other related matters

Mid-Day Meals
Every Government and Government-aided primary school and all schools run by a
State Government, UT Administration, or with Government money by a Local
Body or Non-Government organisation, in every part of the country must provide
a nutritious, clean hot cooked meal to all primary school children.

i.  Inall drought-affected areas, the mid day meal is to be provided to primary
school children throughout the summer vacation.

ii.  This meal is to be provided free of cost to all school Government of Indian
children. Money for the meal is not to be collected from parents of children
under any circumstances.

iii.  The Central Government is also to allocate funds to meet the conversion costs
of food-grains into cooked mid-day meals. Provisions are also to be made for
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the construction of kitchen sheds, better infrastructure and improved facilities
including facilities for drinking water.

iv.  Inappointment of cooks and helpers preference is to be given to dalits,
scheduled castes and scheduled tribes.

v.  Low offtake of grains shall be monitored by the Central Government

vi.  FCl is to ensure the provision of fair average quality grain for the scheme on
time. The States/UTs are to do joint inspections of food grains. If the food
grain is found, on joint inspection, not to be of fair average quality, it is to be
replaced by the FCI prior to lifting.

Entitlement for Families and individuals in risk of hunger:
Antyodaya Anna Yojana

Against each Antyodaya card, beneficiary household or individuals are entitled to
35kg of subsidized rice or wheat per month from the designated local ration shop. The
subsidized price charged is Rs. 2/ kg for wheat and Rs. 3/ kg for rice. Under no
circumstance a FPS dealer should charge any additional charges above this price.

i.  Every family or individual in the following social group should be given an
Antyodaya Card:

a) All so-called primitive Tribal Group families;

b) All woman-headed households; and

c) All families with persons with disabilities.

d) All households where due to old age, lack of physical or mental fitness,
social customs, need to care for a disabled, or other reasons, no adult
member is available to engage in gainful employment outside the
house;

ii.  The following persons are also entitled to the Antyodaya card:

a) Aged, infirm, disabled, destitute men and women, pregnant and
lactating women, destitute women;

b) Widows and other single women with no regular support;

¢) Old persons (aged 60 or above) with no regular support and no assured
means of subsistence;

iii.  BPL is not a criterion for getting an Antyodaya card, and it is illegal for the
above mentioned groups or individuals to be denied AAY cards just because
they are wrongly not included in the BPL list of the village or wrongly denied
BPL PDS card before. This means that if an individual not having BPL-PDS
card applies for AAY card, then he cannot be denied AAY card just because
he/she did not possess BPL-PDS card or did not have his/her name in the BPL
list. This decision can be only taken after due investigation, ascertaining the
economic and social status of the individual or household.

Entitlement for rural unemployed people:

Sampoorna Gramin Rozgar Yojana—National Food for Work
Scheme

Agricultural wage earners, non-agricultural unskilled wage earners, marginal farmers
and, in particular, SC and ST persons and women should be given priority while
giving wage employment.
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i.  Neither labour displacement machines nor contractors can be legally utilised
in these works.
ii.  Minimum wages should be paid on a weekly basis to the beneficiaries.

iii.  Every citizen has the right to access muster rolls, and other related documents
from the implementing agency at cost which is not more than that of providing
copies of the documents.

iv.  Gram Sabhas can undertake a people’s audit of the work undertaken and
report to implementing authorities. The implementing authorities should take
action on complaints that emerge in the social audits.

Entitlement for families below poverty line:
Targeted Public Distribution System
i.  The scheme should be fully implemented as per guidelines, which says that

35 kg of food grain should be given to BPL card holders at subsidized
price

A fixed address is not necessary to get a ration card. Even homeless
people are entitled to ration cards.

People have full rights to copies of the records of any rations shop,
within 15 days period after giving a written request and payment of the
prescribed fee, to ensure that there is no black marketing.

In the event of corruption in PDS, strong criminal action should be
taken under the Essential Commodities Act.

Eligible People who are denied the BPL/AAY card can apply to a
designated authority in the state. In case of denial of the card by the
designated authority people can apply to an appellate authority in the
district, within 30 days of the denial order from designated authority,
who shall give the decision as far as practicable within 60 days. Till the
appeal is pending, the Appellate Authority may direct that the order
under appeal shall not take effect. This means that an aggrieved person
may be issued a temporary BPL/AAY card.

In case the aggrieved person feels, he can lodge an FIR against the
officials denying him a card.

ii. The monthly ration should be provided to the beneficiary in
instalments.

iii. It is the legal duty of all Fair Price Shop owners, to a) keep their shops
open during the stipulated period, (b) charge only the prescribed price, (c)
give the BPL cards to the card holders, and not keep these in FPS itself, (d)
not make false entries in the BPL cards, (e) not store or sell the grain in
open market, and (f) not hand over such ration shops to other
person/organizations. The license of all shop-owners who do not comply
with these provisions should be cancelled.

National Old Age Pension Scheme or State Old Age Pension

Scheme

I. The National Old Age Pension Scheme is available to all persons aged 65
years or older. The pension scheme provides financial assistance to all
destitute men or women who have little or no regular means of subsistence
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from his/her sources of income or through financial support from family
members or other sources.

Under the NOAPS, the Central Government provides for Rs. 75 per
pensioner per month and the state may contribute over and above this
amount.

The scheme should be implemented as per state guidelines and the old age
pension beneficiaries should get the benefit regularly each month before
7" °f of the month.

Other entitlements of aged people: Annapurna Scheme
(above 60 or 65, now depends on the state)

The Annapurna Scheme aims at providing food security to those senior
citizens who have remained uncovered under the Old Age Pension Scheme
provided by the Government. Under the Annapurna Scheme 10 Kg of food
grains per month are to be provided free of cost to the beneficiary. The
beneficiary should be destitute and have no regular means of income or
family source of income and should be 65 years or older. The applicant
cannot already be a beneficiary of pension under an Old Age Pension
Scheme of the Government.

Entitlements for BPL Pregnant women:
Natlonal Maternity Scheme

All BPL pregnant women should be paid Rs. 500/- under NMBS through
the Sarpanch

8 — 12 weeks prior to delivery for each of the first two births. This implies
that NMBS should not be linked to any other conditions such as availing
ante-natal and postnatal services or any other services related to maternal
and child health.

Entitlement when primary bread winner in BPL family dies:
Natlonal Family Benefit Scheme

Provides for lump sum cash assistance to families below the poverty line
on the death of the primary breadwinner (member of household whose
earnings contribute substantially to household income) between the age
group of 18 — 65 years.

The Scheme provides for Rs. 10,000/- to be paid in cash to the family in
case of the breadwinner’s death. This payment is made after inquiring the
surviving head of the bereaved household.

The entire sum of Rs.10,000/- has to be paid within four weeks of the
breadwinner’s death through the local Sarpanch.

Complaints Redressal Mechanism if you are not getting your due
It is the right of every citizen of India to gain access to justice if their right to food has
been violated. If any of the above orders have been violated in any way you may seek
assistance by the following:

21



I. A complaint may be made to the Chief Executive Officer of the Zilla
Panchayat (CEO)/collector regarding the non-compliance and the officer
will have to make a written complaint in a register and hand a receipt and
try to solve the problem.

ii. The CEO/Collectors of all Districts in States will oversee the action taken
by Panchayats in their area.

iii. CEO/Collector has to make sure these orders are complied with.

iv. If the violation of these orders continues and is not resolved then the
matter would be looked by the Advisors to Supreme Court Commissioners
and the Commissioners to Supreme Court.

Starvation deaths

According to the SC, if a case of starvation death is established, the chief secretary of
the state shall be held responsible. It is the duty of each State/UT to prevent death due
to malnutrition and starvation.
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Chapter 4
Integrated Child Development Services

Introduction
The ICDS is a complex scheme both for the range of diverse and difficult objectives
that the scheme seeks to achieve and the complexity and scale of its implementation.

The scheme was started in 1975 with the following objectives:

e To improve the nutritional and health status of children below the age of six
years

e To lay the foundation for the proper psychological, physical and social
development of the child

e To reduce the incidence of mortality, morbidity, malnutrition and school
dropouts.

e To achieve effective coordination of policy and implementation among
various departments to promote child development

e To enhance the capability of the mother to look after the normal health,
nutritional and developmental needs of the child through proper community
education.

Although the most visible and best known of the services of the ICDS is
supplementary nutrition, it provides in fact a range of other services, which are
arguably even more vital, and should be monitored as well.

Government Guidelines and interim orders of the Supreme Court

Guidelines issued by the Government for the ICDS, unlike several other schemes are
scattered and are found in a host of department orders, circulars and notifications
related to Scheme implementation.

The Supreme Court orders related to ICDS implementation have been arranged as per
subject and are available in chapter 2 of this manual.

Analysing ICDS

There is a vast list of matters that need to be analysed in order to critique the ICDS.
Some of these have been debated in the currently on Government of Indian civil writ
petition in the Supreme Court (CWP 196/2001) and are supported by interim orders of
the court. There are other matters that have not been brought into the purview of court
orders but are nonetheless crucially important, and need to be pursued in court for
effective implementation of the scheme.

In the following pages the scheme is separated into the matters dealt with by the court
and a further set of issues crucial to scheme implementation but not currently
supported by interim orders. For this second set of issues, substantial advocacy work
is required for the achievement of scheme objectives. These are dealt with in the
section on identifying policy gaps and proposing policy reforms.
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Ensuring compliance with the orders of the Supreme Court
The following are the interim orders of the Supreme Court broadly categorised as per
subject™

Orders on coverage of beneficiaries:
Coverage of beneficiaries and the number of days for which the scheme is to be
implemented were dealt with in the 28.11.2001" and 29.04.2004*° orders of the
Court. Compliance with the orders of the court will require:
1. That every child, adolescent girl and pregnant woman be covered under the
ICDS
2. That every child, adolescent girl and pregnant woman should get a requisite
number of calories and proteins under the ICDS
3. That every malnourished child be provided with a stipulated amount of
calories and proteins to combat malnutrition.
4. That there be a disbursement centre in every “settlement” and that the same
must function
5. That the above benefits be made available for the requisite period of 300 days
a year in all AWCs

Due to the continued neglect of SC/ST communities and slum populations despite the
above orders of the Court, the Court in addition passed explicit orders to tackle social
exclusion in ICDS implementation and to reiterate that BPL must not be used as an
eligibility criterion for the ICDS. As per orders passed by the Court on 7 October
2004, compliance requires:

1. That SC/ST hamlets must have AWCs

2. That slums must be provided with AWCs

3. That all children, adolescent girls and pregnant women and lactating mothers
are eligible to benefit from the ICDS irrespective of whether the beneficiaries’
family holds a ‘BPL’ card or not.

Orders on operation of sanctioned ICDS Projects:
As per its order dated 29.04.2004, the Court specified that all sanctioned AWCs shall
be made fully operational by 30.06.2004.

Order on provision of supplementary nutrition:

1 Orders related to financial allocations for scheme implementation are detailed in the next section on
‘Analysis and triangulation of state and district level data on financial allocations and utilisation’

12 28.11.2001 interim order: “We direct the State Governments/Union Territories to implement the
Integrated Child Development Scheme (ICDS) in full and to ensure that every ICDS disbursing centre
in the country shall provide as under: (a) Each child up to 6 years of age to get 300 calories and 8-10
grams of protein; (b) Each adolescent girl to get 500 calories and 20-25 grams of protein; (c) Each
pregnant woman and each nursing mother to get 500 calories & 20-25 grams of protein; (d) Each
malnourished child to get 600 calories and 16-20 grams of protein; (e) Have a disbursement centre in
every settlement.’

1320.04.2004 interim order: “We ... direct that the sanctioned AWCs shall supply nutritious
food/supplement to the children, adolescent girls and to pregnant and lactating women under the
scheme for 300 days in a year’

147.10.2004 interim orders of the court: ‘Efforts shall be made that all SC/ST hamlets/habitations in the
country have Anganwadi Centres as early as possible... All State/Union Territories shall make earnest
effort to cover the slums under ICDS.’.. “‘BPL shall not be used as an eligibility criteria for ICDS.’
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A significant order was passed on 7.10.2004 on the banning of contractors for the
supply of supplementary nutrition. The order reads as under:

‘Contractors shall not be used for supply of nutrition in Anganwadis and preferably
ICDS funds shall be spent by making use of village communities, self-help groups
and Mahila Mandals for buying of grains and preparation of meals.’

As per the Sixth Report of the Commissioner and correspondence from the
Commissioner to several State Governments™, three issues have been emphasised in
terms of this order. These are:

1. That procurement of food for SNP must not be centralised at the State level
under any circumstances.

2. That to the extent possible, the procurement of food must be done at the
village level to ensure that locally eaten food is used for supplementary
nutrition and to prevent delays in supply of food as well as to ensure local
accountability in the provision of SNP.

3. That cooked food must be provided to children at anganwadi centres in the 2 —
6 year age group.

Compliance with court orders

Compliance with orders of the Supreme Court on ICDS is far from adequate. As of
June 2005, only 25per cent of 0 — 6 year old children, 0.3per cent adolescent girls and
about 21per cent of pregnant women and nursing mothers have been brought within
the ambit of the scheme®. Even within this group regarded as beneficiaries, services
extended are intermittently provided, with highly irregular supply of supplementary
nutrition, little or no immunisation, pre school education of children or nutrition
related counselling or education.

Several government orders that violate directions given by the Supreme Court
continue to remain “valid”, where no efforts have been made to amend orders or
statements that conflict with the orders of the Supreme Court. Guidelines for the
ICDS for instance continue to state that the ICDS is to be targeted towards “families
of landless agricultural labourers, marginal farmers, scheduled castes and scheduled
tribe communities and other poor sections of the community”. As is reflected in
affidavits of State/UT Governments filed in the Supreme Court, subsequent to 1997
when BPL lists were developed, these guidelines have been interpreted to mean that
the ICDS is to be targeted towards BPL families alone, which is contrary to the 7
October 2004 order of the court, where the Court states that ‘BPL’ status shall not be
used as an eligibility criteria for identification of beneficiaries under the ICDS. The
interpretation of State/UT Governments has serious consequences on the access of
potential beneficiaries to the scheme given that the BPL lists themselves are
extremely flawed.

15 Detailed letters were written to Rajasthan and UP since these States in the past had a single State
level contract for the supply of supplementary nutrition materials for the ICDS.

16 As per the June 30, 2005 status report of the ICDS issued by the Department of Women and Child
Development, Government of India.
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Further, circulars of the Government of India dated 26 November 1975, 29 December
1975, 30 November 1984 and 26 May 1978 state that supplementary nutrition is to be
targeted only towards “severely malnourished children”. This nature of emphasis has
implied that in actual implementation children with grade 1 and 2 malnutrition tend to
be entirely neglected. Children with grade 3 and 4 malnutrition, in their turn, are
hugely under-reported as is well known and thus required attention fails to be given to
malnourished children.

In addition, circulars dated 26.11.75, 29.12.75 and 30.11.84 also state that, “attempts
should ... be made to secure community’s contribution for supplementary nutrition in
kind or cash so that State expenditure on this item can be reduced”. It is clear that
these guidelines are contrary to the orders of the Court dated 28 November 2001 and
29 April 2004. However, no subsequent department circulars have been issued to state
that guidelines in earlier circulars stand cancelled.

Anganwadis also continue to have a limit on the number of beneficiaries who can be
accommodated for the provision of services. As per a government circular dated 21
February 2002, each anganwadi is to cover 40 beneficiaries in the 0 - 3 year age
group, 40 in the 3 - 6 year age group and 20 pregnant women and nursing mothers in
non tribal areas. In tribal areas, the beneficiaries covered under the above categories
are to be 42, 42 and 25 respectively. Not only does such a limit — issued after the 28
November 2001 order of the court — go against Supreme Court orders, it also is
fundamentally flawed in terms of calculation. Children in the 0-6 year old age group
for instance are approximately 15% of the population of India as per the 2001 census.
The number of children in a population of 1000 therefore will be 150, on an average.
The proportion of the 0-6 year old population is as high as 19.59per cent of the total
population in Bihar. The total number of 0-6 year old children in a population of 1000
in Bihar, will therefore be as high as 196.

In comparison, each anganwadi is stipulated to cover only 80 children. In Bihar for
instance, an anganwadi that allows inclusion of only 80 children, will leave out 60per
cent of the eligible population of 0-6 year olds.

There is a similar problem in the number of pregnant women and nursing mothers that
the anganwadis can cover as per funds provided to them. The number of pregnant
women and nursing mothers in a population of 1000 is estimated to be 402 as per
guidelines of the ICDS itself. In comparison, provision is only made to accommodate
20 women at each anganwadi centre.

Further several sanctioned ICDS projects remain out of operation. The number of
unoperated ICDS projects stood at 9% of the total sanctioned projects as per the 30
June 2005 status report of the ICDS. The Government of India sanctioned an
additional 467 1ICDS Projects and 1.88 lakh anganwadi centres in the 2005 — 2006
financial year. Based on a likely time frame required for selection of anganwadi

" No. 12-15/ 2001-CD I, issued by the MoHRD dated 21 February 2002 and addressed to all
secretaries in charge of ICDS

18 This is the estimate used under the ICDS scheme itself. Vide para 28 and 29 of the ICDS Scheme
quoted in para 2 of DOWCD D. O. No. 4-2/2005-CD-I dated 7 February 2005 to Secretaries in charge
of the ICDS in all States/UTs, the number pregnant women and nursing mothers is estimated to be 4per
cent of the population.

26



workers and helpers and the selection of the location of the anganwadis etc., these
additional anganwadis are likely to be operationalised only by August —September
2007. The operationalisation of these specific Projects has not been dealt with by any
interim orders so far. However, a letter has been written to the Cabinet Secretary™
expressing concern regarding the anticipated delays and requesting that administrative
procedures be undertaken simultaneously rather than sequentially for the opening of
the additional projects.

As regards implementation of the scheme in SC/ST hamlets and slum areas,
emphasised by the Supreme Court in its 7 October 2004 order, no specific survey of
SC/ST hamlets or slums has been undertaken by the Government of India in the States
and UTs. Neither has any specific circular or department order been passed to ensure
that anganwadi centres must cover SC/ST hamlets and slums.

Further, and very importantly, the Government of India has continued to resist full
implementation of these orders of the court. The Planning Commission in the mid
term review of the tenth five year plan has assumed that with “universalisation” of the
scheme, half the eligible population will be attending anganwadi centres of the
ICDS?. The Government of India has also not agreed with the estimated requirement
for 14 lakh anganwadi centres that has been forwarded to the Supreme Court in the
Commissioner’s Fifth Report. The Department of Women and Child Development has
also stated this in affidavits to the Supreme Court.

The order passed on 7" October 2004 related to the banning of contractors is
significant and has the potential to make sweeping changes in the provision of
supplementary nutrition services. Subsequent to this order, letters have been written to
several State Governments stating that State level contracts for implementation of the
supplementary nutrition programme (SNP) must be discontinued and that local food
models for the provision of supplementary nutrition must be adopted. The State of
Rajasthan has stated to the Commissioner in subsequent correspondence that steps are
being taken towards the implementation of local food models and towards the
involvement of self help groups in SNP provision. States like Delhi have also,
subsequent to this order taken significant steps towards involvement of local
communities in the procurement and supply of supplementary nutrition and to break
the hold of contractors in this matter. Although this order has been passed, it is
important that sustained advocacy be initiated in field areas for its implementation and
for the development of efficient and effective models for the procurement and supply
of supplementary nutrition materials.

19 A letter dated 9 June 2005 was written to the to the Cabinet Secretary stating that administrative
procedures for the operationalisation of the additional projects should be undertaken simultaneously
rather than sequentially in order to prevent unnecessary delays in the operationalisation of the new
projects.

0 Mid term review of the Tenth Five Year Plan, Annexure 4.1 at pp 185.
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Ensuring ICDS Universalisation
Matters we need to look at

To monitor universalisation we need to ensure that all 0-6 year old children / adolescent girls /
pregnant women and nursing mothers are able to access services under the ICDS. However,
universalisation itself is a ‘complex’ matter. Issues related to universalisation need to be scrutinised at
several levels -

— At the macro level, we need to look at the norms for opening anganwadi centres prescribed by
the Department of Women and Child Development, Government of India. In the 2005-06
financial year, the Government of India has made an attempt to alter the norm for opening of
anganwadi centres from the earlier norm where one AWC was opened per 1000 population in
urban and rural projects and one AWC was opened per 700 population in tribal projects. As
per the proposed norms’ the Government of India has stated, AWCs "should be so located that
the beneficiaries do not have to walk more than one km''. This holds for all ICDS Projects, be
they in rural, urban or tribal regions. Further, proposed population norms for rural projects
are the following -

e 500 - 1500 population - 1 AWC

e 150 - 500 population - 1 mini AWC

Proposed norms for tribal projects are —

e 300 - 1500 population - 1 AWC

e 150 - 300 population - 1 mini AWC (for a habitation with less than 150 population,
specific proposal should be submitted by the State Governments for consideration by
Government of India)

Proposed norms for urban projects are —

e 500-1500 population -1 AWC

It is important to look at the manner in which these norms are interpreted by the State
Governments. Advisors must ensure that AWCs are accessible to the target population in
all parts of the State.

— It might be the case that ICDS services are universalised on ‘paper’ but not on the ground. We
must ensure therefore that all sanctioned ICDS Projects are fully operational.

— To assess flaws in geographical coverage of the scheme we also must check whether -

a. ICDS is accessed by all settlements within villages where ICDS has otherwise reached
b. Whether there are any ‘non ICDS villages’ in the State
c. Whether there are any ‘non ICDS blocks’ in the State

— Point ‘a’ above is significant and needs to be carefully scrutinised. Advisors will need to look
at the manner in which the location of the AWC is decided in any village. There is a high
likelihood that the location of the anganwadi will have been decided to favour the dominant
community in the village. If such instances of exclusion from the ICDS are found these must
be noted and checked.

— Specific efforts must be made to ensure that all SC/ST hamlets and all slums have anganwadi
centres as per the 7 October 2004 order of the Supreme Court. Advisors will understand that
this is crucial and that this matter cannot be over emphasised. The implementation of this
order will require close scrutiny of several guidelines for the operationalisation of the ICDS
that have an impact on access of SC/ST communities to the service, such as location of the
AWC, appointment of AWWs, etc.

Analysis and triangulation of state and district level data on financial allocations and
utilisation
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Financial Allocations for the ICDS
Financial allocations for the ICDS are met in the following manner:

1. Allocations towards infrastructure are made by the Central Government by
way of the ‘ICDS General’ fund.

2. Allocations towards supplementary nutrition are shared by the Central
Government and the respective State/UT Governments. As per guidelines
issued by the DoWCD in the 2005 —2006 financial year, the Central and State
Governments are to share the allocations towards supplementary nutrition on a
“fifty fifty” basis.

Orders of the Supreme Court that deal with the allocation and
utilisation of finances are as follows:

Order on funding and contributions by the Central and State Governments
respectively

“All the State Governments/Union Territories shall allocate funds for ICDS on the
basis of norm of one rupee per child per day, 100 beneficiaries per AWC and 300
days feeding in a year, i.e., on the same basis on which the Centre make the
allocation.”*

Order on sanctioning of allocated funds by the Central Govt. and the State
Governments

The Central Government and the States/Union Territories shall ensure that all
amounts allocated are sanctioned in time so that there is no disruption whatsoever in
the feeding of children.?

Order on utilisation of funds

“All the State Governments/Union Territories shall utilise the entire State and Central
allocation under ICDS/PMGY and under no circumstances, (shall) the same ... be
diverted and preferably also not returned to the Centre and, if returned, a detailed
explanation for non-utilisation shall be filed in this Court.”

2L order dated 7 October 2004
22 Order dated 7th October, 2004

29



To assess compliance with orders pertaining to financial allocation, sanction and utilisation,

important questions that are thrown up for analysis vis-a-vis court orders therefore are:

In terms of alloca